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IN THE COURT OF THE ASSISTANT SESSIONS JUDGE: 

UDALGURI: ASSAM 

      PRESENT: Mr.  R. LAL, AJS 

      Sessions Case No.75 /2015 

STATE OF ASSAM 

  Vs 

      Sombaru Basumatary 

     DATE OF EVIDENCE: 08.10.2015 

DATE OF ARGUMENT: 17.11.2015 

DATE OF JUDGMENT: 17.11.2015 

ADVOCATE FOR THE PROSECUTION: Mr. B. K. Chetri 

ADVOCATE FOR THE DEFENCE: Mr. R. Khaklari 

CASES REFERRED:  

(2002) 4 SCC 578 

(2006) 3 GLR 843 

JUDGMENT: 

1. The case at hand was initiated on the basis of an FIR lodged by 

Naik Subedar Sailendra Kumar informing inter-alia that on specific 

inputs, 159 Field Regiment of Indian Army apprehended Sombaru 

Basumatary on 16.01.2015 at about 8.40 PM from Mobile Check 

Post in village No.2 Amjuli and recovered one hand made gun 

(gazimar) from him.  

 

2.  The FIR lodged lead to the initiation of the Harisinga PS Case 

number 05/2015. Investigation subsequently commenced. Formal 

seizure of the fire arm was made. Statement of material witnesses 

was recorded. The firearm was sent for armourer opinion. The I/O 
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formally arrested the accused and forwarded him to the Court of 

learned CJM with prayer to keep him in custody. The prayer was 

accorded. Prosecution sanction was obtained and opinion of 

Armourer was collected. At the end of investigation, police laid 

charge sheet vide CS 06/2015 dated 17.03.2015 against the FIR 

named accused person under Section 25(1-A) Arms Act.  

 

3. On receipt of the charge sheet, cognizance of the offence was 

taken as per mode under Section 190(1) Cr.PC. Record would 

disclose that the appearance of the accused persons was secured 

and he was furnished with copy of relevant documents. Thereafter, 

having considered the fact that the case is triable exclusively by 

Court of Session, the case was committed to the Court of Hon’ble 

Sessions Judge Udalguri.  

 

4. Record discloses that vide order charge was framed under Section 

under Section 25 (1-A) of the Arms Act against the accused and 

the particulars of the charge under the above provisions was read 

over and explained. The accused pleaded not guilty and hence the 

case proceeded to next stage of trial.  

 

5. POINT FOR DETERMINATION: (a) Whether the accused 

Sombaru Basumatary was found in conscious possession of 

prohibited weapon in the night of 16.01.2015 in or near the Mobile 

Check Post (MCP) set up at village No.2 Amjuli under Harisinga PS?  

 

6. DISCUSSION DECISION AND THE REASONS THEREOF: In 

the case at hand prosecution has examined 3 witnesses. Naik 

Subedar Sailendra Kumar has stated that on 15.01.2015 he was 
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the in-charge of Mobile Check Post (MCP) in Mazbat area where 

had been some clashes between Bodo and Adibashi community. 

PW1 has stated that late in the night he saw some boys numbering 

3 and when he signaled them to stop those boys started running 

away through the tea garden. 

 

7. It is in the deposition of PW1 that after a chase of about 1 KM this 

accused was apprehended and one hand made gun (gazimar) was 

found from his possession. After arrest of the accused, he was 

handed over along with the weapon to the OC Harisinga PS. PW1 

has exhibited the FIR as Exhibit 1, the seizure memo has exhibited 

as Exhibit 2 and the documents handing over the accused as 

Exhibit 3. At the police station the IO formally prepared a seizure 

list which has been marked as Exhibit 4. 

 

8. Havildar Tanaji Patel has corroboratedPW1 in material particulars 

and his deposition is that after a chase the accused was 

apprehended and one hand made gun was found from his 

possession. PW2 has exhibited the seizure list prepared by the IO 

marked as Exhibit 4.  

 

9. In cross examination PW2 has admitted that at the time of the 

incident it was dark. He has further conceded that he had not 

signed the seizure memo prepared by the PW1.PW1 has admitted 

that the accused was apprehended late in the night and was 

handed over to OC Harisinga PS at about 2:20 PM next daye. He 

also admitted that Exhibit 2 is not prepared by him but by one clerk 

of the army.When confronted PW1 was constrained to admit that 

the seizure memo does not contain signature of any local witnesses 

or the other army personnel.   
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10. Before proceeding any further, I would like to point out that 

Hon’ble Supreme Court in Venkatesan Vs Rani reported in AIR 

2013 SC 3320 held that absence of proof of material object in 

cases of the present nature would deal a fatal blow to the 

prosecution case.   

 

11. In Vasanta Sampant Dupare Vs State of Maharashtra reported in 

(2015) 1 SCC 253, the Apex Court had observed that so far as 

possible, the prosecution ought to examine independent credible 

witnesses to prove search and seizure of material object from the 

accused person. 

 

12. The defence has submitted that the intrinsic weakness of the 

prosecution case is evident inasmuch as there is non-compliance 

with the directions of Hon’ble Gauhati High Court in Amsor Ali Vs 

State reported in (2006) 3 GLR 843. 

 

13. I have gone through the decision referred to above. The Hon’ble 

High Court was dealing with a case under the Arms Act. The 

question involved was search and seizure. Hence the dicta is 

squarely applicable to the facts of the present case. It has laid 

down in Amsor Ali (supra) that the firearm seized should be 

immediately sealed and that the seizure should be made in so far 

as possible before independent witnesses. The guideline so laid 

down has been flouted, as is evident from the evidence on record. 

 

14. What now needs to be noted is that it was not a prohibited 

weapon but a firearm and hence Section 25(1A) Arms Act is not 

applicable to the facts. It also has to be put in black and white that 
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the firearm after its recovery was not sealed. That apart, the 

accused and the firearm was not immediately handed over to 

Assam Police; rather the accused was first taken to the Army camp 

and interrogated. And no independent witness has vouched for the 

recovery of the weapon from the possession of the accused person. 

 

15. In the result, I hold that accused deserves to be given benefit of 

doubt which I hereby give. Accused is acquitted and set at liberty. 

Bailor discharged. Seized weapon be confiscated to the State of 

Assam. 

Given under my hand and seal of this Court on this the 17th day of 

November 2015.  

         

                  (R. Lal) 
          Asstt. Sessions Judge, 

              Udalguri: Assam 
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ANNEXURE 

PROSECUTION SIDE: 

Number of Prosecution witnesses examined: 03 

i. PW1 Naik Subedar Sailendra Kumar. 

ii. PW2 H/V Tanaji Patel 

iii. PW3 Saniram Saren. 

 

Number of prosecution documents exhibited: 04 

i. Exhibit 1 is the F.I.R. 

ii. Exhibit 4 is the Search warrant. 

DEFENCE SIDE: 

Number of Defence witnesses examined: Nil. 

Number of Defence document exhibited: Nil. 

 

  (R. Lal) 
Asstt. Sessions Judge, 

         Udalguri: Assam 
 

 


